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Bef ore FAGG BRI GHT, and WOLLMAN, Circuit Judges.

BRI GHT, Gircuit Judge.

Digi-Tel Holdings, Inc. (Digi-Tel) appeals the order of the district
court?! dismissing its breach of contract and fraud cl ai ns agai nst Proteq
Tel ecomuni cations (PTE), Ltd. (Proteq) for lack of personal jurisdiction.
The district court held that the exercise of personal jurisdiction over
Proteq, a Singapore conpany, was not consistent with due process because
Proteq did not have sufficient "mininmm contacts" with the State of
M nnesota. W affirm

The Honorable David S. Doty, United States District Judge for
the District of M nnesota.



| . BACKGROUND

Proteq, a Singapore conpany, is a wholly-owned subsidiary of
Prot eq Technol ogies PTE, Ltd., a Singapore conpany, which in turn is a
whol | y-owned subsidiary of Goldtron, Ltd., also a Singapore conpany. Since
its incorporation on July 16, 1992, Proteq's business has been the research
and devel opnent of tel ecommunication products. Proteq does not maintain
any offices, have any enpl oyees, or own any property in Mnnesota. There
is no evidence that Proteq has ever solicited business or advertised in
M nnesota. Proteq is not licensed to do business in Mnnesota and has no
personnel or agents authorized to accept process within M nnesota.

Maj or Conputer Incorporated (Major), a Mnnesota corporation
enlisted the assistance of Brustuen International, Inc., a M nnesota-based
international trade consulting firm in an effort to |l ocate a manufacturing
source of cellular telephones. As a result of these efforts, in the sunmer
of 1992, Major entered into an agreenent to purchase up to 240,000 cel |l ul ar
phones from Proteq. There were seven face-to-face neetings between Proteq
and Major regarding devel oping and selling the cellular phones, all of
whi ch took place in Singapore. On one of these occasions, Mijor's Vice
Presi dent obtained a sanple cellular phone, and Proteq sent four additiona
sanples to Major in Mnnesota. The parties exchanged dozens of letters and
faxes and nunerous phone calls in connection with the sal es agreenent.

The Proteq/ Maj or agreenent provided that the agreenent would be
construed and governed by Mnnesota law. Under the terns of the contract,
Maj or would assunme control of the phones while they were still in
Si ngapor e. The sal es agreenent provided the price as "F. Q. B. Singapore."

Delivery of the phones was expected to begin sonetine late in 1992. The
duration of the contract was the later of two years or 240,000 units. In
addition, Major had the option to renew under certain conditions.



Proteq encouraged Major to re-sell the phones to Major's custoners
before they were manufactured. Less than one nonth after signing its
agreement with Proteq, Major contracted to sell these sane cellul ar phones
to Digi-Tel

I n Decenber of 1992, Goldtron (the parent conpany of Proteq) applied
to the Mnnesota Secretary of State for registration of the trademark
"Goldtron." Goldtron obtained a "Certificate of Registration of Mark."?2
The application extended to a range of products including cellular phones
and audi o and security equipnent. Proteq nmiled a copy of the trademark
certificate to Major shortly after the certificate was obtained. The
sanpl e phone which Proteq had sent to Major in July of 1992 bore the mark
"Goldtron", and Proteq adnits that it considered using "Goldtron" as the
tradenark on the phone.

Proteq never delivered cellular phones to Major, and Major was unabl e
to fulfill its agreenent with Digi-Tel. D gi-Tel filed suit agai nst Mjor
for breach of the Major/Digi-Tel agreenent. Najor subsequently experienced
financial difficulties which resulted in Mjor's secured creditor
foreclosing on its assets.

I n December of 1993, an enployee of Goldtron and an enpl oyee of a
Hong Kong subsidiary of Goldtron traveled to Mnnesota to neet wth
representatives of Digi-Tel. At the neeting they discussed the possibility
of enlisting Digi-Tel to help in obtaining FCC approval of a cellular phone
and for marketing and distributing the phone. The phone was a different
nodel than that envisioned under the Proteq/Mjor agreenent. They
delivered sanpl es of the phone to

2Under M nnesota law, a Certificate "shall be admi ssible in
evi dence as conpetent and sufficient proof of the registration of
such mark, in any action or judicial proceedings in any court of
[ M nnesota] and shall be prina facie evidence of registrant's
owner ship and exclusive right to use the mark on or in connection
with the goods or services described in the certificate.” M nn.
Stat. § 333.21.
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the Digi-Tel representatives. They also offered Digi-Tel $100,000 to
resolve Digi-Tel's clains against Proteq.® Digi-Tel declined the offer.

Di gi - Tel subsequently filed suit against Proteq for fraud and breach
of contract. Digi-Tel acquired Mijor's interest in the Proteqg/ Mjor
agreenent from Major's secured creditor. Digi-Tel commenced the action
against Proteq as a third-party beneficiary of the Major/Proteq agreenent
and as the assignee of Major's rights under that agreenent. Di gi - Tel
served Proteq under M nnesota long-arm statute § 303.13. Fol l owi ng a
hearing on June 30, 1995, at which no live testinobny was presented, the
district court granted Proteq's notion to dismiss for |ack of personal
jurisdiction. The district court determ ned that the exercise of personal
jurisdiction over Proteq would violate due process because Proteq | acked

sufficient mininmm contacts with the State of M nnesota. Di gi - Tel
appeal ed.
1. DI SCUSSI ON

To survive a notion to dismss for |ack of personal jurisdiction, the
plaintiff need only make a prima facie showi ng of personal jurisdiction
over the defendant. Northrup King Co. v. Conpania Productora Semillas
Al godoneras Selectas, S. A, 51 F.3d 1383, 1387 (8th Cir. 1995); Bell Paper
Box. Inc. v. US Kids, Inc., 22 F.3d 816, 818 (8th Cr. 1994); Watlow
Elec. Mg. Co. v. Patch Rubber Co., 838 F.2d 999, 1000 (8th Cir. 1988).
For the purposes of a prima facie showing, the court nust view the evidence

in the light nost favorable to the plaintiff and resolve all factual
conflicts in the plaintiff's favor. Dakota Indus.. Inc. v. Dakota
Sportswear, Inc., 946 F.2d 1384, 1387 (8th Cir. 1991). W

3Al t hough Proteq denies that such an offer was nmade, for the
pur poses of establishing a prima facie showi ng of jurisdiction, we
assune the existence of such an offer.
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review de novo whether the plaintiff has presented a prima facie case of
personal jurisdiction. Bell Paper Box, Inc. v. Trans Western Polyners,
Inc., 53 F.3d 920, 921 (8th Cir. 1995); Northrup King, 51 F.3d at 1387.

I n deciding whether a court has personal jurisdiction over a non-
resi dent defendant, this court is guided by two primary rules. First, the
facts presented nust satisfy the requirenents of the forumstate's | ong-arm
statute. Second, the exercise of personal jurisdiction over the defendant
nust not violate due process. Northrup King, 51 F.3d at 1387. Because the

district court concluded that due process would be violated if personal
jurisdiction were conferred over Proteq, it did not reach the issue of
whet her or not the requirenents of the Mnnesota |ong-armstatute were net.

Due process nmandates that jurisdiction be exercised only if defendant
has sufficient "mninumcontacts" with the forumstate, such that sunmoni ng
the defendant to the forumstate would not offend " traditional notions of
fair play and substantial justice.'" |International Shoe Co. v. Wshington
326 U.S. 310, 316 (1945) (quoting MIliken v. Meyer, 311 U S. 457, 463

(1940)). To mmintain personal jurisdiction, defendant's contacts with the

forum state nust be nore than "random" "fortuitous," or "attenuated."
Burger King Corp. v. Rudzewicz, 471 U S. 462, 475 (1985). Suf fici ent
contacts exist when "the defendant's conduct and connection with the forum

State are such that he shoul d reasonably anticipate being haled into court
there." World-Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297 (1980).
In assessing the defendant's reasonabl e anticipation, there nust be " sone

act by which the defendant purposefully avails itself of the privilege of
conducting activities within the forum State, thus invoking the benefits

and protections of its laws."'" Burger King, 471 U S. at 475 (quoting
Hanson v. Denckla, 357 U S. 235, 253 (1958)). Jurisdiction is proper where
the contacts proximately result from




actions by the defendant itself that create a "substantial connection” with
the forum State. |d.

In conjunction with these basic principles of due process, this court
applies a five-factor test in analyzing the constitutional requirenents
needed for personal jurisdiction: (1) the nature and quality of the
contacts with the forumstate; (2) the quantity of contacts with the forum
(3) the relation of the cause of action to these contacts* (4) the
interest of the forumstate in providing a forumfor its residents; and (5)
t he convenience of the parties. Wessels, Arnold & Henderson v. Nat'l
Medi cal Waste, Inc., 65 F.3d 1427, 1432 (8th Cr. 1995); Trans Wstern
Pol yners, 53 F.3d at 922; Aaron Ferer & Sons Co. v. Diversified Metals
Corp., 564 F.2d 1211, 1215 (8th Cr. 1977). The first three factors are
of primary inportance, and the last two are "secondary factors." M nnesota
Mn. and Mg. Co. v. N ppon Carbide Indus. Co., 63 F.3d 694, 697 (8th Cir.
1995), cert. denied, 116 S.C. 1288 (1996); Northrup King, 51 F.3d at 1388.
Because the first three factors are closely interrel ated, we consider them

t oget her.

Di gi - Tel has established the existence of certain contacts between
Proteq and the forum First, Proteq sent nunerous letters and faxes and
made several tel ephone calls to Mnnesota in

“This third factor distinguishes whether the jurisdiction is
specific or general. Wessels, Arnold & Henderson v. National
Medi cal Waste, Inc., 65 F. 3d 1427, 1432 n.4 (8th Gr. 1995); Bel
Paper Box, Inc. v. US. Kids, Inc., 22 F.3d 816, 819 (8th Cr.
1994). Specific jurisdiction refers to jurisdiction over causes of
action arising fromor related to a defendant's actions within the
forum state while general jurisdiction refers to the power of a
state to adjudicate any cause of action involving a particular
defendant regardless of where the <cause of action arose.
Hel i copteros Nacionales de Colonbia, S.A. v. Hall, 466 U S. 408,
414 nn.8 & 9 (1984). The alleged contacts in the present action
are related to the dispute that resulted in this suit, and
therefore we have an assertion of specific rather than general
jurisdiction.
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connection with the Proteq/ Major contract. Second, the contract contains
a M nnesota choice-of-law provision. Although letters and faxes may be
used to support the exercise of personal jurisdiction, they do not
t hensel ves establish jurisdiction. Wssels, Arnold & Henderson, 65 F.3d
at 1433; Northrup King, 51 F.3d at 1388; Muntaire Feeds. Inc. v. Agro
Impex, S. A, 677 F.2d 651, 656 (8th Cir. 1982). Simlarly, although a
choi ce-of -1 aw provi sion nmay be considered for jurisdictional purposes as
it may "reinforc[e] (defendant's) deliberate affiliation with the forum
State and the reasonable foreseeability of possible litigation there[,]"
Burger King, 471 U S. at 482, it is insufficient in itself to confer
jurisdiction. 1d.; Wssels, Arnold & Henderson, 65 F.3d at 1434. W agree
with the district court that, in the circunstances of this case, these
contacts do not create a "substantial connection" to Mnnesota sufficient

to subject Proteq to personal jurisdiction in the state.®

Digi-Tel cites Proteq' s shipnent of four sanple cellular phones to
Maj or in M nnesota as another contact with the forum

°Di gi - Tel also argues that the agreement was "effectively
executed" in Mnnesota. The contract provides:

Acceptance of this Agreenent shall be constituted by
recei pt of this docunent by MAJOR, it being effectively
executed by the legal representatives of PROTEQ at the

office of Major . . . before 10:00 am CST, the 13th
August 1992 or by receipt of this docunment by its
signors, it being fully executed. It shall becone

effective at the tinme and date of acceptance.

(A-57). D gi-Tel argues that Proteq thus specifically agreed that
the contract would be deened executed by Proteq's representatives
in Mnnesota. Proteq asserts that the provision allows two
alternative nodes of acceptance. Proteq argues that the second
node of acceptance, "by receipt of this docunent by its signors, it
being fully executed,"” was the nethod enployed in this case. W
nmerely observe that, "[t]he [United States Suprene] Court |ong ago
rejected the notion that personal jurisdiction mght turn on
"mechanical' tests or on "conceptualistic . . . theories of the
pl ace of contracting or of performance.'" Burger King, 471 U S. at
478 (citations omtted).
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state. While this shipnment of sanples has relevance, its effect is
m ni nal . W observe that on another occasion, Mjor's Vice President
pi cked up a sanpl e phone while in Singapore. The shi pnment of the sanpl es
into the forumrepresents a "casual" or "fortuitous" contact rather than
a significant contact with the forum See International Shoe, 326 U S. at
320; Burger King, 471 U.S. at 475.

Digi-Tel also argues that the district court erred by refusing to
inpute Goldtron's contacts with Mnnesota to Proteqg.® In determning
whet her "m ni rum contacts" exist, contacts with the forumstate that are
nmade on behal f of the defendant by others nmay be considered. The Suprene
Court has indicated that "when commercial activities are “carried on in
behal f of' an out-of-state party those activities nmay sonetines be ascribed
to the party, at least where [it] is a “primary participan[t]' in the
enterprise and has acted purposefully in directing those activities."
Burger King, 471 U S. at 479 n.22 (citations omtted). In US Kids. Inc.,

22 F.3d 816, this court considered a visit by an i ndependent

®Proteq asserts that Digi-Tel did not raise this attribution
theory in the district court and should not be allowed to present
it on appeal. Proteq asserts that Digi-Tel raised a "piercing the
corporate veil" argunment in the district court and presented its
theory that contacts initiated "on behalf of" Proteq should be
attributable to it for the first time on appeal. Upon review of
the record, however, we conclude that Digi-Tel did make a general
claim that Goldtron's two contacts with Mnnesota should be
attributed to Proteq. Digi-Tel has submitted no new facts on
appeal . Under these circunstances we will consider Digi-Tel's
attribution argunment. See Shannon v. Ford Mdtor Co., 72 F.3d 678,
684 (8th Gr. 1996) (rule that appellate courts do not consider
argunents raised for first time on appeal is ""not a flat rule but
rather a matter of prudence and discretion'") (quoting Struenpler
v. Bowen, 822 F.2d 40, 42 (8th Cr. 1987)); Universal Title Ins.
Co. v. United States, 942 F.2d 1311, 1314 (8th Gr. 1991) ("'W
think it would be in disharnmony with one of the primary purposes of
appel late review were we to refuse to consi der each nuance or shift
i n approach urged by a party sinply because it was not simlarly
urged below.'")(quoting In re Gsweiler, 346 F.2d 617, 621 (C. C. P. A
1965)).
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busi nessnan on behal f of the defendant to plaintiff's place of business as
a contact between defendant and the forum The court noted that the
busi nessnan | acked any i ndependent relationship with the plaintiff and had
no reason to visit plaintiff's business other than as defendant's agent.
Id. at 819 n. 1.

In Decenber of 1992, Goldtron (Proteq' s parent conpany) applied for
a M nnesota copyright, and in Decenber of 1993 two Coldtron representatives
visited Digi-Tel in Mnnesota. Al though Digi-Tel argues that these
contacts should be inputed to Proteq, it fails to produce evidence
sufficient to support the inference that Goldtron's activities were
directed by or primarily for the benefit of Proteq. First, there is
i nsufficient factual support in the record to create an inference that the
Decenber 1992 M nnesota tradermark application was filed at the direction
of or primarily for the benefit of Proteq. In My of 1992, "Goldtron" was
the new nane of the Singapore corporation, Gold Coin Linmted. Later that
year, Goldtron began a worldwi de effort to register its new tradenarKk.
Furthernmore, the M nnesota trademark covered a range of products including
not only cellular phones, but also nobile fax machines, digital conpact
cassette players and security equipnent.’

In Decenber of 1993, two representatives of CGoldtron travelled to
M nneapolis, Mnnesota to neet with representatives of Digi-Tel. One of
Gol dtron's representatives later drafted an internal nenorandum which
listed three purposes for the visit:

‘Digi-Tel points to the fact that Proteq sent Major a copy of
the trademark application as evidence of the fact that Goldtron
obtai ned the trademark on behalf of Proteq. The fax acconpanying

the certificate stated sinply, "Attached Certificate of
Regi stration of Mark for "GOLDTRON in USA for your info and file."
(A-43-44). There is no indication that the registration was

obtained for the Proteg/ M or transaction or for the benefit of
Pr ot eq.
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1) To hand carry our cellular phone for FCC Approval

2) To re-establish our relationship with DIG@-TEL as a
mar keting and distribution agent for the said cellular
phone

3) To obtain information on DIA-TEL's | egal action agai nst
Maj or Conputers |nc.

(A-251). Digi-Tel also clainse that at the neeting, the Goldtron
representatives offered Digi-Tel $100,000 to resolve Digi-Tel's |Iegal
clains. Digi-Tel rejected the offer

Digi-Tel, however, again fails to produce evidence sufficient to
support the inference that the neeting in Mnnesota was not for Goldtron's
own busi ness purposes but was directed by or primarily for the benefit of
Pr ot eq. First, the sanple phone provided to Digi-Tel at the M nnesota
neeting had a different design than the cellular phone bei ng devel oped by
Proteq. The phone was devel oped under a joint venture between another
Gol dtron subsidiary and a Tai wanese busi ness. Furthernore, after the
nmeetings, Digi-Tel and Goldtron executed a docunent which specified,
"Goldtron, Ltd. represents and acknow edges that it is not supplying the
above described cellul ar tel ephones pursuant to its contract wi th Mjor

and the contract between Major and Digi-Tel." (A 2245).

Secondly, as to the discussion of a possible settlenent, courts have
hesitated to use unsuccessful settlenent discussions as "contacts" for
jurisdictional purposes. See Mnnesota Mn. and Mg. Co., 63 F.3d at 698;
Conwed Corp. v. Nortene, S.A., 404 F. Supp. 497, 504-505 (D. Mnn. 1975).
G ving jurisdictional significance to such activities may work agai nst

public policy by hindering the settlenent of clains. Regar dl ess, even
i ncl udi ng any negoti ati ons concerning the contractual dispute between Digi-
Tel and Major, which indirectly involved Proteq, Digi-Tel has failed to
provi de evidence to support the inference that the neeting was conducted
primarily for the benefit or at the direction of Proteq.
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The series of events culmnating in this suit began with Major
seeki ng out a manufacturing source for cellular phones. Al seven of the
face-to-face neetings regarding Proteq's sale of cellular phones to Mjor
took place in Singapore. No part of the contract was to be perfornmed in
M nnesota. See Wssels. Arnold & Henderson, 65 F.3d at 1433. Proteq was
to devel op and produce the phones overseas and transfer ownership to Mjor

in Singapore. The delivery termwas "F. O B. Singapore" which neans that
the seller was obligated to deliver to Singapore and nowhere el se. See,
US Kids, Inc., 22 F.3d at 819. W pause to enphasize that no shi pnent

of actual product canme into Mnnesota. The only donestic el enent of the
agreenent related to the interpretation of the contract under M nnesota
| aw.

Thus the negotiations, neetings, production, and delivery were all
centered in Singapore. The contacts with M nnesota appear at best as
i nconsequential rather than substantial under these circunstances. Proteq
did not create a substantial connection between itself and M nnesota, it
nerely engaged in negotiations with a purchaser who happened to reside in
M nnesot a. Gven the nature and quality of Proteq's contacts wth
M nnesota, traditional notions of fair play and substantial justice
indicate that the corporation in Singapore woul d not expect to litigate in
the State of M nnesot a.

Qur consideration of the "secondary factors" does not change this
concl usi on. First, we note that M nnesota has an obvious interest in
providing a local forumin which its residents may litigate clains agai nst
non-resi dents. However, M nnesota's interest in providing its residents
with a forum cannot nmake up for the absence of mininmm contacts. See
Falkirk Mn. Co. v. Japan Steel Wrks, Ltd., 906 F.2d 369, 376 (8th Cir.
1990). The conveni ence of the parties favors neither side. Wtnesses are

in both Mnnesota and Singapore. Finally, as the United States Suprene
Court stated in Asahi Metal Indus. Co. v. Superior Court of
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California, 480 U S. 102, 115 (1987), ""Geat care and reserve should be
exerci sed when extending our notions of personal jurisdiction into the
international field.'" (quoting United States v. First Nat'l Gty Bank, 379
U S 378, 404 (1965) (Harlan, J. dissenting)). See also Falkirk Mn. Co.

906 F.2d at 376 ("The careful inquiry we are required to nake before

exercising jurisdiction over foreign defendants supports our concl usion
that no personal jurisdiction exists here, especially given the absence of
m ni nrum cont acts between appellees and the [forun].").

[11. CONCLUSI ON

Accordingly, we affirmthe order of the district court dismssing the
conplaint for lack of personal jurisdiction

A true copy.

Attest:

CLERK, U. S. COURT OF APPEALS, EIGHTH ClI RCUIT.
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